POST-CONSULTATION MEMORANDUM
Provincial Court Policy regarding criminal court record information
available through Court Services Online
(March 2016)
I.

Introduction

During the summer and fall of 2015, the Office of the Chief Judge of the Provincial Court of
British Columbia engaged in a broad public consultation1 with respect to its development of
policy for online access to adult criminal case information available through Court Services
Online (CSO), a service hosted by the Court Services Branch (CSB) of the Ministry of Justice. In
response to the Court’s consultation memorandum (attached as Appendix “A” to this
memorandum), the Court heard from over 60 individuals and organizations whose thoughtful
submissions canvassed a broad range of opinions with respect to how privacy interests should
properly intersect with the open court principle.
The challenging issues raised in this consultation will continue to confront policymakers and
courts in the coming years as we experience the implications of technology that permits
instantaneous and broad sharing of very personal information, in the context of respect for the
important values of open courts and the privacy interests of individuals. The goal will always be
to find a balance which enables both the parties to proceedings and the public to have
confidence in the judicial process.

II.

The issues

The issues raised in the consultation process focus on a review of the Court’s current policy
regarding disclosure through CSO of non-conviction information, together with a specific aspect
of that information related to what is commonly called “peace bonds” issued under section 810
of the Criminal Code.

1

The consultation included providing the Court’s consultation memorandum (Appendix “A” to this memorandum)
by email to media reporters, editors and media organizations on the Office of the Chief Judge’s media contact list,
as well as notices through the Law Society of British Columbia, the Canadian Bar Association, and the Courthouse
Libraries of British Columbia. In addition, the consultation was publicized on the Court’s website and through its
Twitter account, as well as, by appearances by the Chief Judge on CBC radio broadcasts in the Lower Mainland,
Vancouver Island and Prince George, British Columbia. Several newspaper articles were written about the
consultation process.
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As noted in the consultation memorandum, the current policy with respect to non-conviction
case information is not to provide remote electronic access on CSO to such information where
there has been a withdrawal, acquittal or dismissal of a criminal charge. In addition, where a
stay of proceedings has been entered, information about that case is not available on CSO after
one year from when the stay was entered.
With respect to peace bonds, CSO does not limit the availability of information about such
court orders which, although not criminal convictions, nevertheless are orders made when the
presiding judge is satisfied that there are reasonable grounds for a fear of injury or damage.
Submissions from a variety of individuals and organizations, including media organizations,
provided spirited and compelling arguments, based on the open court principle, that
information about proceedings in public courts should be made available in the broadest way
possible with existing technology. In other words, CSO should provide information about the
result in all cases whether that be a conviction, acquittal, dismissal, withdrawal of charges,
peace bond or stay of proceedings. Such individuals or organizations would not draw a
distinction between these categories with respect to the availability of information about them
to the media and, therefore, to the public. A compelling suggestion was made that those
acquitted, or whose charges have been withdrawn or stayed, will benefit from a public
confirmation through CSO that the criminal charges against them were not sustained. In
addition, arguments were made that if there is a pattern of an individual facing charges in
serious matters but there are ultimately no convictions, the fact of these charges would be
relevant information for a journalist or landlord seeking information about that person. As one
news organization representative stated:
Given that the Crown takes the process of charge assessment very seriously, it is
important to know if one person has been charged with numerous offenses over
the span of a few years, even if those cases result in stays, withdrawals or
acquittals.
One journalist noted that in some instances there may be a strong public interest in knowing
whether an individual has been subjected to criminal charges which were not later sustained.
For example, the journalist made reference to the Robert William Pickton case where, before
being charged and convicted of six murders, he had been charged with an earlier offence that
was stayed. The journalist argued that there would be a strong public interest in that charge,
despite the stay of proceedings, in light of the later murder convictions.
Forceful countervailing submissions were received that supported a limitation on broad access
to information about cases that did not result in a conviction. As the consultation
memorandum noted quoting an Alberta court decision:
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The mischief which could be created by allowing ready public access to the
names of unconvicted accused is not difficult to imagine. Statutorily prescribed
punishments for the convicted would pale in many cases in comparison to the de
facto punishment created by posting information on the criminally charged for
the benefit of the gossip and busybody.2
We received submissions from individuals confirming that CSO is used in the rental market to
determine the suitability of individuals applying for rental property. It is apparent that these
individuals consider acquittals, withdrawals and stays of proceedings to be relevant in
evaluating applicants. Some submissions suggested that those individuals reviewing the results
of such CSO searches would be sensitive to the context, including the fact that no conviction
was entered. It is apparent, however, that others would see the non-conviction as information
from which some form of negative inference could properly be drawn against a prospective
tenant. The news organization’s submission previously mentioned, commenting on how
seriously Crown counsel takes its charging process, supports the assertion that negative
inferences will be drawn from a criminal charge regardless of the outcome.
There were also submissions from some media organizations that recognized the hazards for
individual privacy rights when such inferences are drawn, thereby undercutting the
presumption of innocence embedded in Canada’s Constitution through s. 11 of the Canadian
Charter of Rights and Freedoms. Suggestions were made that these deleterious effects could
be tempered if CSO was clear in explaining that a person who has been acquitted, for instance,
continues to be entitled to the presumption of innocence.
Other organizations with particular expertise with respect to freedom of information and
protection of privacy consistently pressed the point that non-conviction information should not
be electronically and remotely available through CSO. For example, as noted in the
consultation memorandum, the British Columbia Information and Privacy Commissioner, in an
April 2014 Report made reference to the following:
It is trite that the presumption of innocence is a core value and principle in our
system of criminal justice… It is not merely the formal penal consequence of a
criminal allegation that represents the punishment for criminal behavior. Often,
it is the social stigmatization and public condemnation that are the worst
implications for a convicted criminal. To disclose the status of an individual as
having been a suspect, charged or acquitted of a criminal offense is to heap on
them much, if not all, the suspicion and wariness the public feels towards those
convicted.3
2

Her Majesty the Queen in Right of Alberta et al v. Jay Krushell and The Information and Privacy Commissioner,
2003 ABQB 252 at para. 49.
3
Investigation Report F14-01 of the Information and Privacy Commissioner for British Columbia regarding “Use of
Police Information Checks in British Columbia” (15 April 2014) at 20-21.
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In her submission responding to the Court’s consultation memorandum, the Information and
Privacy Commissioner of BC, Ms. E. Denham, referenced “the reality that information about an
individual’s interaction with the justice system can lead to unjustified stigma, with information
wrongfully suggesting that the individual is guilty of an offence or of wrongdoing, weakening
the Charter-protected presumption of innocence, which, like the open court principle, is
fundamental to our democratic society and rule of law.”
The submission from the British Columbia Freedom of Information and Privacy Association
made the point that there is currently much work being undertaken with British Columbia
police forces, in consultation with the Office of the Information and Privacy Commissioner, to
improve privacy safeguards for criminal record checks that are conducted through the police
with the consent of the individual whose record is at issue. The Association stated as follows:
At a time when police forces, in consultation with the OIPC, are working to
improve privacy safeguards for these types of record checks, it is vital that the
courts avoid providing a low or no cost way for employers, landlords and others
to circumvent those already limited protections of British Columbian’s privacy
rights. In our joint submission with the BC Civil Liberties Association to the OIPC
on this issue, we counseled against the release of non-conviction information as
part of police information checks except in very limited circumstances. Given
the complete absence of control over the use of information made available
through CSO, we recommend that non-conviction information should not be
made available.
This office received compelling argument from individuals suggesting that the importance of
the open court principle can be properly advanced without sacrificing legitimate privacy
interests of those who are not convicted of criminal offenses. In this regard, the former Interim
Privacy Commissioner of Canada, Ms. C. Bernier, stated as follows:
Judicial transparency, or the open court principle, is usually posited in opposition
to the right to privacy. I submit that this is a false opposition: the open court
principle applies to the courts, to put the exercise of their duties under public
scrutiny. The right to privacy applies to individuals, to protect their freedom and
integrity. Hence, the fulfillment of the principle of judicial transparency, shining
a light on the court, does not inherently imply exposing the parties. It may be
useful to go back to the original articulation of the principle of judicial
transparency to remind ourselves of its actual scope and focus.
In this regard, the submission references the oft-quoted 1843 passage by Jeremy Bentham:
“publicity is the very soul of justice… It keeps the judge [himself/herself], while trying, under
trial.”
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The submission continued:
It is critical, for the sake of this discussion, to focus on the scope and nature of
the judicial transparency principle. It is meant to keep the court’s process and
reasoning to public scrutiny as a matter of accountability for fairness and respect
of the rule of law. Hence, the object of the judicial transparency principle is the
court and the information to be made public relates to the court. Turning the
focus of scrutiny away from the court and towards the parties, obscure[s]
accountability and intrude[s] upon privacy without assessment of necessity in
the public interest… Posting [the] identity of the parties is not inherent to the
realization of the judicial transparency principle. Consequently, identity of the
parties is not necessary to transparency and should not be made public unless
there is an overwhelming, preponderant need in the pursuit of public interest…
[I]n the absence of a conviction or the issuance of a restraining order, it is
difficult to argue the necessity of publicity. The “de facto punishment” referred
to in the Alberta Court of Queen’s Bench in the Krushell case, quoted in the
consultation paper, is most eloquent on this point.

A.

Conclusion regarding online access through CSO to acquittals, dismissals,
withdrawals, and stays of proceedings

On balance, the need to protect individuals who have not been convicted from misuse of court
record information outweighs the desirability of broad online public access to information
about such cases and the individuals affected. A person who has not been the subject of an
adverse conclusion in a criminal proceeding should not be exposed across the internet on CSO
to the stigma identified in the submissions and described above. While it may properly be
suggested that identifying those who have been convicted of offenses before the courts is
consistent with the public interest, on balance, it cannot be fairly suggested that the public
interest requires the ongoing exposure of individuals to public scrutiny through CSO when the
criminal justice system has not sustained a criminal charge against them.
Nevertheless, there remains a public interest in information about events that occur in public
court proceedings, including events such as acquittals, withdrawals of charges and stays of
proceedings. That information will continue to be available by attendance at the relevant court
proceedings or by requesting information about proceedings related to individuals at the Court
Registry. In addition, at 17 Court Registries across British Columbia (see list in Appendix “B” to
this memorandum) the Court Services Branch of the Ministry of Justice provides Justice Public
Access Terminals (JPATs) which will continue to provide in-person access to court record
information regarding the acquittal, dismissal, withdrawal or stays of charges for any Provincial
Court adult criminal proceeding in British Columbia. However, subject to the comments in the
next paragraph, such information will not otherwise be accessible through online remote
electronic searches on CSO.
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We heard compelling submissions from the media indicating that it would harm their coverage
of court proceedings if they were unable to obtain Court results for matters they had been
following if that result is an acquittal, dismissal or withdrawal of charges. They were concerned
the case would simply disappear from CSO upon an acquittal being entered. In order to address
this understandable problem, this office is directing CSB to continue to provide information
through CSO for acquittal/dismissal/withdrawal cases for a period of 30 days after the
acquittal/dismissal/withdrawal has been entered. It is expected this will assist members of the
public and journalists monitoring specific cases through CSO to learn the result of that case if
CSO is checked within a reasonable time after the end of the proceedings. If they are following
the case they will know when the proceeding ends and if a conviction has not been entered,
that information will be available on CSO for a period of 30 days. With respect to stays of
proceedings, this office is directing CSB to continue preventing online remote access through
CSO to adult criminal case information regarding stays of proceedings after one year from the
entry of the stay.

B.

Peace bonds

Strong submissions were received to suggest that peace bonds were of a similar nature to nonconviction information in the sense that no criminal offense has been found against the person
subjected to a peace bond. Instead, the basis of a peace bond is a determination by a court
that someone has reasonable grounds to be concerned about their safety and that the subject
of the peace bond will consequently have some restrictions on their contact with that person.
This process is different from other non-conviction situations in the sense that there have
nevertheless been grounds established for the issuance of a peace bond. However, the
grounds established, were not deemed sufficient for a criminal conviction.
Accordingly, there is not the same compelling argument for ongoing public disclosure of a
successful peace bond application as there is with a conviction for which a pardon or record
suspension has not yet been granted. Moreover, the non-criminal aspect of a peace bond
needs to be recognized in determining the appropriate policy for remote electronic access to
peace bond information.
A compromise position has been expressed by a number of parties consulted, including some
journalists. Many of those making submissions could understand the desirability of limiting
information about peace bonds to the period when the peace bond remains in effect. A
sensible and fair balancing of the public interest and the privacy interests of those bound by
peace bonds suggests that peace bond information should be available on CSO during the term
of the peace bond order but not thereafter. In other words, once the peace bond has expired,
the information should no longer be available on CSO.
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III.

Conclusion

As noted in the consultation memorandum, there had not been a broad public discussion with
respect to the appropriate limits established by judicial policy to online access to adult criminal
case information. The extent and engagement of the wide range of submissions received in
response to the memorandum showed the thirst of those affected to weigh in on the issues.
The Court has welcomed all perspectives and the resulting policy has benefitted greatly from
this process. We are committed to continuing to learn from experience with this policy. As our
collective understanding of the appropriate intersection of privacy rights and the open courts
principle grows, we look forward to hearing suggestions for improvement.

IV.

Policy Directions

1.

CSB is being directed to prevent online remote access through CSO to adult criminal
case information regarding acquittals, dismissals and withdrawals after 30 days from the
entry of the acquittal, dismissal or withdrawal.

2.

CSB is being directed to prevent online remote access through CSO to adult criminal
case information regarding stays of proceedings after one year from the entry of the
stay.

3.

CSB is being directed to prevent online remote access through CSO to information
regarding peace bonds issued once the peace bond has expired on its terms.

We thank all those who participated in this consultation process. We deeply appreciate the
contribution you each made to the discussion and the wisdom you shared with us.
Yours truly,

Thomas J. Crabtree
Chief Judge
Provincial Court of British Columbia
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Appendix “A”
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Appendix “B”
List of Court Registries with JPATs
(see p. 5 of this memorandum)
Campbell River
Cranbrook
Kamloops
Kelowna
Nanaimo
Nelson
New Westminster
North Vancouver
Penticton
Port Coquitlam
Prince George
Richmond
Surrey
Vancouver
Vancouver - 222 Main (has multiple)
Vernon
Victoria
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